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DENIAL OF EXEMPTION 

By letter dated September 15, 1999, Mr. John W. Harrington, Wilson, Elser, 
Moskowitz, Edelman & Dicker L.L.P., 120 North LaSalle Street, Suite 2600, Chicago, 
Illinois 60602, petitioned the Federal Aviation Administration (FAA) on behalf of the 
Experimental Aircraft Association, Inc. (EAA) and the EAA Aviation Foundation, Inc. 
(Foundation), for an exemption from $0 119.5(g) and 119.21(a), appendixes I and J to 
part 121, and $0 135.251 and 135.255 of Title 14, Code of Federal Regulations (14 CFR). 
The proposed exemption, if granted, would permit the Foundation to operate its Douglas 
DC-3 (DC-3), Ford Tri-Motor, and various single-engine aircraft for the purpose of carrying 
passengers for compensation or hire. The aircraft to be operated for this purpose are 
certificated in the standard category. 

Please note the FAA has assigned a new docket number to this project (Docket No. FAA- 
2004-17338; previously Docket No. 29773). In an effort to allow the public to participate in 
tracking the FAA’s rulemaking activities, we have transitioned to the Department of 
Transportation’s Internet-accessible Docket Management System (DMS), located at 
http://dms.dot.rrov. This new system enables interested persons to submit, view, and 
download requests to the DMS in accordance with 14 CFR $ 11.63. Future requests should 
be submitted through this system. 
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http://dms.dot.rrov
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The petitioner requests relief from the following regulations: 

Section 119.5(g) prescribes, in pertinent part, that no person may operate as a direct air 
carrier or as a commercial operator without, or in violation of, an appropriate 
certificate and appropriate operations specifications. 

Section 1 19.21 (a) prescribes, in pertinent part, that each person who conducts 
operations as a commercial operator engaged in intrastate common carriage of persons 
for compensation or hire shall comply with the certification and operation 
specifications in subpart C of part 1 19. Subpart C of part 1 19 describes certification, 
operations specifications, and certain other requirements for operations conducted 
under part 121 or part 135. Appendix I to part 121 contains the standards and 
components that must be included in an antidrug program required by 14 CFR 
chapter 1. 

Appendix J to part 121 contains the standards and components that must be included 
in an alcohol misuse prevention program required by chapter 1. 

Section 135.25 1 prescribes, in pertinent part, that each certificate holder or operator 
shall test each of its employees who performs a function listed in appendix I to part 
121 of chapter 1 in accordance with that appendix. 

Section 135.255 prescribes, in pertinent part, that each certificate holder and operator 
must establish an alcohol misuse prevention program in accordance with the 
provisions of appendix J to part 12 1 of chapter 1. 

The petitioner supports its request with the following information: 

The petitioner states that the EAA and the Foundation are Wisconsin nonstock 
corporations that qualify for tax exempt status under 6 501(c)(3) of the Internal 
Revenue Code. This exemption would permit the Foundation to provide flight 
experiences in historic and vintage aircraft to EAA members and the general public in 
exchange for a charitable donation to the Foundation. The petitioner adds that the 
aircraft would not be operated for the purpose of sightseeing. 

The petitioner states that the DC-3, Ford Tri-Motor, and various single-engine aircraft 
to be covered under this exemption are certificated in the standard category. The 
petitioner notes that the DC-3 would be operated primarily in conjunction with 
aviation events held at airports throughout the country. The Ford Tri-Motor would be 
used at the same events as the DC-3 and at Pioneer Airport in Oshkosh, Wisconsin. 
The single-engine aircraft generally would be operated at Pioneer Airport. The 



3 

petitioner adds that these aircraft also would be operated in conjunction with 
EAA Airventure, which is held every summer in Oshkosh, Wisconsin. The petitioner 
states that Airventure draws over 800,000 people. 

The petitioner indicates that this exemption is in the public interest because the 
operations conducted under this exemption would supplement the outreach and general 
educational programs of the EAA and the Foundation. Additionally, operation of these 
aircraft would permit EAA chapters to conduct their own educational and charitable 
programs, which would provide critical financial support to the EAA chapters to 
enable them to fwrther their mission. 

The donations collected would be used to support the maintenance and continuing 
restoration of the aircraft. The petitioner notes that this financial support is essential to 
EAA's and the Foundation's ongoing ability to operate these aircraft and to provide 
EAA members and the general public with educational experiences relating to aviation 
and U.S. aeronautical heritage. The petitioner states that the pilots who operate the 
aircraft do so on a voluntary basis and are reimbursed only for expenses incurred while 
operating outside of Oshkosh. These pilots receive no compensation for their piloting 
services. 

The petitioner states that the operation of the Foundation DC-3, Ford Ti-Motor, and 
other single-engine aircraft is not expected to have any impact on part 12 1 or part 13 5 
operators. The individuals are on board to receive flight experiences, not for 
transportation. Neither the EAA nor the Foundation intends to use the aircraft for the 
purpose of holding out to provide transportation for compensation or hire. 

The petitioner indicates that the exemption would provide an equivalent level of safety 
and that operations envisioned under an exemption could be completed without 
compromising safety. The EAA and the Foundation would use the same management 
structure and safety considerations that have been used in its Boeing B-17 (B-17) 
program. The petitioner points out that it has provided flight experiences to more than 
7,500 individuals on more than 1,100 B-17 flights without any accidents. Specifically, 
the petitioner states that the EAA and Foundation Flight Operations Manual would be 
used for the operation of the Foundation's aircraft. In addition, the C47 /C47A Flight 
Handbook, the Ford Tri-Motor Operations Manual, and other aircraft-specific 
operations manuals, as appropriate, would be used in all aircraft operations. Specific 
flight experience and flight recency requirements would be adhered to without 
exception. Many of the experienced airmen who operate the Foundation's B-17 also 
would be involved in the operation of the Foundation DC-3, Ford Tri-Motor, and other 
single-engine aircraft. The petitioner adds that all operations would be conducted 
during the day under visual flight rules within a 25-statute-mile radius of the departure 
airport. 

. 
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The petitioner states that full-time EAA staff manages the maintenance of the aircraft, 
and the majority of mechanics are full-time EAA employees. The petitioner notes that 
the DC-3 is maintained pursuant to an FAA-approved inspection program that meets 
the requirements of 14 CFR 3 91.409. The aircraft undergoes 50-hour, 150-hour, 
or 12-month inspections, and the avionics and pitot static systems undergo 2-year 
inspections. The Ford Tri-Motor and other single-engine aircraft undergo 1 00-hour 
and annual inspections. 

The petitioner notes that the EAA would provide appropriate information on drug- and 
alcohol-free operations to its pilots, crewmembers, and maintenance personnel. 
Furthermore, all flight crewmembers would be made aware of any prescription or 
over-the-counter medications that could affect their ability to participate as flight 
crewmembers. 

A summary of the petition was published in the Federal Register on January 6,2000 
(65 FR 803). No comments were received. 

The FAA's analysis/summary is as follows: 

The FAA has considered the petitioner's supporting information and finds that a grant 
of exemption would not be in the public interest and could adversely affect safety. It is 
the FAA's policy that the regulatory scheme is in place to ensure that those who 
participate in aviation are held to appropriate safety standards. Therefore, an 
exemption from aviation safety regulations is not granted routinely if the proposed 
operation can be performed in full compliance with the regulations (i-e., standard 
category aircraft). 

Aircraft that hold standard category airworthiness certificates are not eligible for an 
exemption from $9 119.5(g) and 119.21(a), because they are capable of complying 
with the regulations. All aircraft that are the subject of this petition are certificated 
under the standard airworthiness category. The FAA has adopted a policy that applies 
to aircraft that have been issued a special airworthiness certificate, which are otherwise 
not eligible to be used for the carriage of persons or property for hire. 

Furthermore, the FAA notes that it normally grants exemptions from appendixes I 
and J to part 121 and $6 135.251 and 135.255 for a maximum of four events per 
calendar year. The EAA and the Foundation have made no request in their petition to 
limit operation of the Foundation's aircraft to a maximum of four events per calendar 
year. 
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The FAA also notes that EAA was granted an exemption from certain drug and alcohol 
requirements in grant of Exemption No. 7 1 1 1. That exemption allows members of 
local chapters of the EAA to conduct local sightseeing flights or provide flight 
experiences at various EAA chapter events, for compensation or hire, in aircraft with 
standard airworthiness certificates, without complying with certain anti-drug and 
alcohol misuse prevention requirements of part 135 subject to certain conditions and 
limitations. 

In consideration of the foregoing, I find that a grant of exemption would not be in the 
public interest. Therefore, pursuant to the authority contained in 49 U.S.C. $4 401 13 
and 44701, delegated to me by the Administrator, the petition of the Experimental Aircraft 
Association, Inc., and the EAA Aviation Foundation, Inc., for an exemption from 
14 CFR $8 119.5(g) and 119.21(a), appendixes I and J to part 121, and $ 5  135.251 and 
135.255 and is hereby denied. 

Issued in Washington, DC, on March 16,2004. 

I S I  
John M. Allen 
Acting Director, Flight Standards Service 


